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Lawrence Goldstone, author of INHERENTLY UN-
EQUAL, THE BETRAYAL OF EQUAL RIGHTS BY
THE SUPREME COURT, 1865-1903, (Inherently Un-
equal) will be interviewed and in conversation with
Professor Angela Onwuachi-Willig, University of Iowa
.' : College of Law to kick off League’s Constitution series
'_" 5 » in 2012. The event will be held Thursday, Febru-
. ary 9th at Old Brick starting at 7:00 PM.
‘7 Professor Onwuachi-Willig is Charles M. and Marion J.
' Kierscht Professor of Law at the University of Iowa. She
I N H E RE N T L Y joined the Towa Law faculty in 2006 after three years
on the tenure track at the University of California,
Davis School of Law. Professor Onwuachi-Willig re-

searches and writes in Employment Discrimination,
Family Law, Feminist Legal Theory, and Race and the

UNEQI/JAL

THE BETRAYAL Law. Her recent articles have appeared in many of the
OF EQUAL RIGHTS BY most prestigious law journals.

THE SUPREME COURT, Mr. Goldstone holds a Ph.D. in American Constitu-
tional Studies and is the author of several highly
praised works of narrative history including Dark Bar-
gain, Slavery, Profits and the Struggle for the Constitu-
LAWRENCE GOLDSTOINE tion (Dark Bargain) and The Activist: John Marshall,
Marbury v. Madison and the Myth of Judicial Review.

1865-1903

“Inherently Unequal” details the Supreme Court’s decisions around the Thirteenth, Fourteenth and
Fifteenth Amendments to the Constitution shortly after they were ratified in 1865, 1866 and 1870
respectively. This body of law ignored the spirit of the Amendments and subsequent Reconstruc-
tion, Enforcement and Civil Rights acts which both clarified and gave enforcement rights. The same
moral contradictions of slavery that allowed men of means to sell their black children on the auction
block were now, if not codified, sanctioned by law. These decisions created a blueprint to ensure that
societal attitudes about blacks that existed during slavery would prevail well into the next century as
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Jim Crow and neo slavery. “Led by the nine justices of the Supreme Court, the judiciary allowed or
more accurately mandated, America to become the land of quasi slavery, to repress African-
Americans every bit as much as free people as they had been as property.” Blacks continued to live
in neo-slavery in forced labor camps, creating the fortunes of America’s robber barons, while living
in in-human and brutal conditions. It took the onset of World War II to force the government to
take action against these practices.

“It was a strange irony that after seventy-four years of hollow emancipation, the final victory from

overt slavery and the quiet complicity of the federal government in their servitude was precipitated

only in response to the horrors perpetrated by an enemy country against its own despised minority.”2

The U.S. was forced to change only when looking at the holocaust and seeing our own reflection. Of

the decisions made by the Supreme Court, the majority stood as law until nearly 100 years after
their passage with the advent of the Civil Ri ght

The story told in Inherently Unequal begins in Dark Bargain, where the author looks at how the

framers of the constitution dealt with the sticky issue of slavery. Euphemisms like “The peculiar in-
stitution, this unique species of property and this unhappy class were used as stand-ins for the more
disagreeable word, slaves.3 Slaves were viewed as wealth and the decisions made about their lives
were evaluated and made in economic not human terms. Instead, there was a lot of horse trading to
account for slaves’ impact on the life of the country without ever recognizing that they were human
beings with no rights being ignored by a document guaranteeing equal rights of human beings as the
founding principal of our country.

Enslaved blacks or “other persons” were counted as 3/5 of a human being for the purpose of repre-
sentation and taxation in the Constitution, after much wrangling. The constitution also put the fed-
eral government in the business of slavery via the Fugitive Slave Clause, which implies the right of
recapture. While the constitution did include a Slave Trade Provision, ending importation of slaves
in 20 years, few thought the provision would last long enough to be enforced.4

While the Civil War was not fought to end slavery, the amendments passed following the war were
unequivocally aimed at creating equality for Black Americans. The great champion of equality for
Black Americans and former slaves, Representative Thaddeus Stevens said, “We have turned or are
about to turn loose four million slaves without a hut to shelter them or a cent in their pockets. The
infernal laws of slavery have prevented them from acquiring an education, understanding the com-
monest laws of contract, or managing the ordinary business of life. This Congress is bound to pro-
vide for them with homesteads, and hedge them around with protective laws; if we leave them to the
legislation of their late masters, we had better have left them in bondage.”s
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Yet, from the first, the Court, sometimes by a narrow majority, began to undermine the intent of the
Amendments and Acts. In the Slaughterhouse Cases, heard 5 years after the passage of the 14t
amendment, the court effectively nullified the privileges and immunity clause, ruling that the post
war Amendments were meant only to apply to freedmen, none of whom were party to the suit. ¢ The
dissenting judges vehemently disagreed, stating that in their opinion the Amendment protected citi-
zens of the United States against the deprivation of their common rights by state legislatures.” Key
Components of the Slaughterhouse cases still stand in large part, today. In United States v. Cruik-
shank (1875) the question before the court was does the 14th Amendment invest the federal govern-
ment with the power to legislate the actions for individuals who restrict the constitutional rights of
others? The court held that Congress could indeed enforce the Fifteenth Amendment against the ac-
tions of private individuals but only when specifically and explicitly stemming from racial discrimi-
nation.” 8 “Constitutional commentator Leonard Levy wrote: Cruikshank paralyzed the federal gov-
ernment’s attempt to protect black citizens by punishing violators of their Civil Rights and in effect,
shaped the Constitution to the advantage of the Ku Klux Klan.” Federal Civil Rights enforcement
was blocked by Cruikshank until 1966. The notorious Plessy v. Ferguson, set the precedent that
“separate” facilities for blacks and whites were constitutional as long as they were equal.zc Handed
down in 1896 it stood until 1954 when it was overturned in Brown v. Board of Education. In 1898
came Williams v. Mississippi. In Williams, a black man appealed his murder conviction by an all
white jury for violation the Equal Protection Clause of the Fourteenth Amendment because blacks
had been excluded from jury. The U.S. Supreme Court unanimously rejected William’s contention,
saying that the literary test and poll tax applied to everyone in an equal manner and was therefore
not discriminatory. Williams was, for practical purposes, superseded by the Civil Rights Act of 1964
and the Voting Rights Act of 1965, which banned exclusionary tests and devices in states and areas
where minority turnout was unusually low.

In Giles v. Harris, 1903, a majority opinion written by Oliver Wendell Holmes the Court refused to
hear a case regarding voting rights. The Court again upheld a state constitution's requirements for
voter registration and qualifications. Although the plaintiff accused the state of discriminating in
practice against black citizens, the Court found that the requirements applied to all citizens. It was
not until the mid 1960’s when the court would overturn Giles v. Harris in a series of cases which es-
tablished that the right to vote was protected by the equal protection clause of the 14th Amendment,
and that federal courts have broad power to address deprivations of constitutional rights of citizens
within states.?2
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In essence The Supreme Court undermined the Amendments by relying on narrow interpretation of
Federal v. States rights to limit or mitigate the intent of the law. They also pretended, and it was pre-
tense, that restrictions on voting rights were applied equitably to blacks and whites. Any look at em-
pirical evidence would have shown they were not. The result has been lasting and damming. “In her
pamphlet Lynch Law in Georgia, Ida B. Wells-Barnett wrote, “During the six weeks of the months of
March and April just past (1899) twelve colored men were lynched in Georgia... The real purpose of
these savage demonstrations is to teach the Negro that he has no rights that the law will enforce.” 13
Goldstone looks at the times in which these decisions were made talking about Herbert Spencer’s

{113

misinterpretation of Darwin’s origin of the species. ““Spencer, not Darwin, initiated the phrase,
“survival of the fittest.””4 This distorted theory became the vanguard for white businessmen and
society at large, justifying the moral contradictions inherent in dehumanizing African Americans.

Two of Spencer’s biggest fans were Andrew Carnegie and J.D. Rockefeller.14

Goldstone asks us to take a closer look at judicial review. Self-granted in Madison v. Marbury in
1803, The Court assumed the role of final arbiter of Constitutional questions. Judicial review has
been challenged a couple times in its history. Goldstone questions whether it is time to raise the is-
sue once again.

Like the struggle between Federal and State rights and voting rights the question of ju-
dicial activism was as much an issue during this period as it is now. In a dissenting
opinion on the Civil Rights Cases, Justice John Marshall Harlan wrote what was to be-
come one of the most praised opinions in the Courts history.

“..., Then quoting Edmund Plowden, a famed English legal theorist, from 1574, Harlan
added, “’It is not the words of the law, but the internal sense of it that makes the letter
of the law; the letter of the law is the body; the sense and reason of the law is the
soul.”1¢ “He continued, “Constitutional provisions, adopted in the interest of liberty for
the purpose of securing, through national legislation, if need be, rights inhering in a
state of freedom and belonging to American citizenship have been so construed as to
defeat the ends the people desired to accomplish, which they attempted to accomplish,
and which they supposed they had accomplished by changes in their fundamental law..
The court has departed from the familiar rule requiring, in the interpretation of consti-
tutional provisions, that full effect to be given to the intent with which they were
adopted.””
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And perhaps in the end, this best sums up the message in this important book: That by
failing to give full effect to the intent in which these amendments were adopted, and by
substituting their own social mores for the law, the Supreme Court lost its soul and cor-
rupted the soul of the nation.

We look forward to the conversation between Mr. Goldstone and Professor Onwuachi-
Willig to deepen our understanding of these decisions, the justices who made them and
the times they lived in.

The book is available at Iowa Book and will be available on the gth at Old Brick. Mr.
Goldstone has agreed to sign as many books as time allows following the presentation.
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